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Water Act,” "CWA," or "Act™), 33 U.S.C. § 1365(a). for the violations of the Act specitied
below. This letter constitutes notice pursuant to 40 C.F.R.. Part 135 (the “Notice™) of CLF’s
intention to file suit in United States District Court of the District of Connecticut seeking
appropriate equitable relief. civil penalties, and other relief no earlier than 60 days from the
postmark date of this Notice letter.

The subject of this action is twofold. First, Ernest Joly & Sons, Inc. (hereafter “Joly™) and
Eastern Connecticut Recycling. Inc. (hereafter "ECR™) are discharging stormwater directly
associated with sand, gravel. stone. clay and other non-metallic minerals (Joly) and wood
processing, including mulching (ECR) at 32 Beatrice Ave Danielson, CT 06239

(the “Facility™) to the waters of the United States without a permit. in violation of Sections
301(a) and 402(p)(2)(B) of the CWA, 33 U.S.C. §§ 1311(a) and 1342(p)(2)(B). Second, Joly and
ECR have not sought, obtained coverage under. or complied with the conditions ot an individual
National Pollutant Discharge Elimination System (“"NPDES™) permit or the General Permit for
the Discharge of Stormwater Associated with Industrial Activity ("General Permit™)? issued by
the Connecticut Department of Energy and Environmental Protection ("DEEP™) in violation of
33 U.S.C. 8§ 1342(p)3)(A) and (p)(4)(A). and 40 C.F.R. §§ 122.26(c)(1). 122.26(e)(1). In
addition, the process water discharges associated with its mine dewatering discharges taking
place under Joly's operation of the Facility cannot be covered under the General Permit but must
be covered under an individual NPDES permit. or eliminated.

BACKGROUND

With every rainfall event, hundreds of millions of gallons of polluted rainwater pour into Long
Island Sound and other receiving waters. The consensus among agencies and water quality
specialists is that stormwater’ pollution accounts for more than half of the total pollution entering
the marine environment each year.

DEEP has designated more than 1000 river miles and 6000 acres of larger waterbodies in the
State as “impaired.” or not meeting water quality standards, and unable to support beneficial uses
such as fish habitat and water contact recreation.* For the overwhelming majority of waterbodies

Facility's discharges of stormwater pollution to the receiving waters without a permit and in violation of the Clean
Water Act.

*CONN. DEP'T OF ENERGY & ENVTL. PROT., GENERAL PERMIT FOR THE DISCHARGE OF STORMWATER ASSOCIATED
WITH INDUSTRIAL ACTIVITY (October [, 2016),
http://www.ct.gov/deep/lib/deep/Permits_and Licenses/Water Discharge General Permits/storm_indust_gp.pdf
[hereinafter GENERAL PERMIT]. Connecticut’s General Permit for the Discharge of Stormwater Associated with
Industrial Activity was first issued on October 1, 1992, It has been reissued and/or modified several times since then.
The current General Permit became effective on October [, 2016, and will expire on September 30, 2018.

' Stormwater is water from precipitation events that flows across the ground and pavement after it rains or after
snow and ice melt. See 40 C.F.R. § 122.26(b)(13).

* See Connecticut Water Quality .lsse‘s,smem Report, U.S.ENVTL. PROT. AGENCY (2012),
https://iaspub.epa.gov/waters | 0/attains_state.control?p state=CT&p_cycle=2012.
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listed as impaired. stormwater runoff is cited as the primary source of the pollutants causing the
impairment. Contaminated stormwater discharges can and must be controlled in order to improve
the quality and health of these waterbodies.

Stormwater discharges flow from the Facility into the Quandock Brook. a tributary of the
Quinebaug River. and directly into Quinebaug River (Waterbody ID: CT3700-00 04).° The
Quinebaug River flows into the Shetucket River. which tlows into the Thames River. and
ultimately the Long Island Sound.

DEEP has designated Waterbody ID: CT3700-00 04 as impaired pursuant to Section 303(d) of
the Act. 33 U.S.C. § 1313(d) as a habitat for fish. other aquatic life and wildlife.® The
Connecticut Water Quality Standards establish minimum parameters to support the designated
uses. including but not limited to aesthetics. dissolved oxygen. sludge. oil and grease. scum,
color. suspended and settleable solids, silt or sand deposits. turbidity. bacteria. taste and odor.
pH. temperature. chemicals. nutrients, sodium. and biological condition.” The cause of
impairment in Waterbody ID: CT3700-00 04 is unknown. and the probable sources contributing
to impairment are unknown.”* lllegal stormwater discharges from the Facility contributes to the
Quinebaug River’s impaired status.

Long Island Sound ("L.1S™) is the ultimate receiving water for discharges from the Facility.
DEEP has designated the Long Island Sound for uses including shellfishing and recreation. But.
the LIS consistently fails to sustain these uses and fails to meet state water quality standards.
Thus. DEEP has designated LIS as impaired pursuant to Section 303(d) of the Act. 33 U.S.C.

§ 1313(d).” llegal stormwater discharges from this Facility contribute to the Sound’s impaired
status.

Stormwater is water from precipitation events that flows across the ground and pavement after
rain events or after snow and ice melt."" Industrial activities. such as material handling and
storage. equipment maintenance and cleaning. industrial processing. and other operations that

*See 2014 Waterbody Report for Quinebaug River (Putnany)-04. US. ENVTL. PROT. AGENCY (2014),
https://ofmpub.epa.gov/waters | 0/attains_waterbody.control?p_au_id=CT3700-

00 04&p cycle=2014&p state=CT&p_report_type=.

o Id

7 See State of Conn. Dep’t of Energy and Envtl. Prot.. CONN. AGENCIES REGS. § 22a-426-9 (2013),
https://eregulations.ct.gov/eRegsPortal/Browse/getDocument?guid={COA3E155-0100-C ICF-83C3-
D3C28F298640}.

% See supra, note S.

Y See NUY. STATE DEP'T OF ENVTL CONSERVATION & CONN. DEP'T OF ENVTL. PROT., LONG ISLAND SOUND TMDL
REPORT (2000). http://longislandsoundstudy.net/wp-content/uploads/2010/03/Tmdl.pdf.

" See 40 C.F.R. § 122.26(b)( 13).
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occur at industrial facilities, may be exposed to stormwater flow.!" Stormwater from industrial
facilities. contaminated with pollutants. is then conveyed into nearby waterbodies. '

In order to discharge stormwater lawfully, Ernest Joly & Sons. Inc. and Eastern Connecticut
Recycling, Inc. are required to apply for coverage under a Clean Water Act National Pollutant
Discharge Elimination System discharge permit such as the General Permit issued by DEEP.
Joly and ECR have failed to obtain a General Permit for the Discharge of Stormwater Associated
with Industrial Activity issued by DEEP or any other valid authorization at any time. Therefore,
Joly and ECR are operating in violation of the Clean Water Act.

In order to lawfully discharge process water associated with mine dewatering. Joly is required to
first apply for coverage under an individual Clean Water Act National Pollutant Discharge
Elimination System discharge permit. Joly has failed to obtain an individual NPDES permit or
any other valid authorization at any time. Therefore, Joly is operating in violation of the Clean
Water Act.

PERSONS RESPONSIBLE FOR ALLEGED VIOLATIONS

Ernest Joly & Sons. Inc. and Eastern Connecticut Recycling, Inc. and the Facility owner(s) and
operator(s) are the persons, as detined by Section 502(5) of the CWA, 33 U.S.C. § 1362(5),
responsible for the violations alleged in this Notice. Joly has owned and operated the Facility
since at least 1968 and currently advertises as an operator of the Facility.'> ECR has operated a
portion of the Facility since at least 2004 and currently advertises as an operator of the Facility.'*
Joly and ECR and their agents and directors, including but not limited to Rand W. Joly, president
of Ernest Joly & Sons. Inc.. Derek Seney. president of Eastern Connecticut Recycling. Inc..
Ernest Joly Sr., registered agent of Ernest Joly & Sons. Inc.. and Sean M. Scabra. registered
agent of Eastern Connecticut Recycling. Inc., have operational control over the day-to-day
industrial activities at this Facility. Therefore, the Facility owner(s) and operator(s) are
responsible for managing stormwater at the Facility in compliance with the Clean Water Act.

W See id at (14).

12 See Fact Sheet for the Multi-Sector Stormwater Gen. Permit, 58 Fed. Reg. 61.146, 61,154 (November 19. 1993).
13 See Business Inquiry: Ernest Joly & Sons, Inc.. CONN, SEC'Y OF STATE, https://www.concord-
sots.ct.gov/CONCORD/online?sn=Publiclnquiry&eid=9740 (enter “Ernest Joly & Sons™ into the “Search by
Name:” field, click the “Search™ button; then click the “Ernest Joly & Sons. Inc.” hyperlink) (last visited July 16,
2018).

" See Business Inquiry: Eastern Connecticut Recyveling, Inc., CONN. SEC™Y OF STATE, https://www.concord-
sots.ct.gov/CONCORD/online?sn=Publiclnquiry&eid=9740 (enter “Eastern Connecticut Recycling” into the
“Search by Name:™ field, click the “Search” button; then click the “Eastern Connecticut Recycling, Inc.” hyperlink)
(last visited July 16, 2018).
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LOCATION OF THE ALLEGED VIOLATION

The violations alleged in this Notice have occurred and continue to occur at the sand and gravel
and mulching Facility located at 32 Beatrice Ave.. Danielson. CT 06239,

ACTIVITIES ALLEGED TO BE VIOLATIONS

Joly and ECR have. and continue to. engage in “industrial activities.” and their operations fall
under SIC Major Codes 14 (Joly) and 24 (ECR) within the meaning ot 40 C.F.R.

§ 122.26(b)(14)."" Because the Facility has primary SIC Codes of 14 and 24 and discharges of
stormwater associated with industrial activity. Joly and ECR are required to apply for. obtain
coverage under. and comply with the requirements of the General Permit or an individual
NPDES permit. In addition. Joly and ECR are required to obtain individual NPDES permit
coverage for process wastewater discharges that may result from activities such as mine
dewatering. Joly and ECR have failed to take any of these required steps.

Activities at the Facility include. but are not limited to: storing, moving, and processing sand and
gravel (exposed aggregate). lumber & wood products. and other materials outside or otherwise
exposing them to the elements: operating and storing heavy machinery and equipment outdoors:
and driving vehicles on and off the Facility thereby tracking pollutants oft-site. All of these
activities at the Facility have contaminated the site with industrial pollutants.

Sand and gravel (exposed aggregate). lumber and wood products. and other materials: machinery
and equipment; and vehicles at the Facility are exposed to precipitation and snowmelt.
Precipitation falls on and tlows over the sand and gravel piles: machinery and equipment: and
vehicles. picking up dust. total suspended solids (TSS). total dissolved solids (TDS). fines.
diesel/gas fuel, oil, heavy metals. trash. and other pollutants associated with the Facility's
operations. The polluted runoff is then conveyed oft-site into waters of the United States.

In addition, to the extent that Joly and ECR use water in their industrial processes. including but
not limited to washing sand. rock. gravel. timber. and mulch. and spraying water on rock and
timber crushing and sorting machinery, that water becomes “process wastewater™ (also referred
to as “process water”) as defined in 40 C.F.R. § 122.2." Discharges of process wastewater are
not covered under Connecticut’s General Permit for the Discharge of Stormwater Associated
with Industrial Activity. Instead. discharges of process wastewater must be covered under an

¥ See GENERAL PERMIT. supru note 2. at §2 (under the definition of “industrial activity.” specifving that activities
covered include: SIC Major Group 14 that mine sand, gravel. stone. clay and other non-metallic minerals. as well as
SIC Major Group 24: lumber and wood products. except furniture).

' Defining “Process wastewater™ as “any water which, during manufacturing or processing. comes into direct contact
with or results from the production or use of any raw material. intermediate product, finished product, byproduct. or
waste product.”



clt

@%Wsﬁ@mmma e

conservation law foundation

individual NPDES permit. CLF intends to pursue claims related to Joly and ECR’s unpermitted
discharges of process water to waters of the United States.

STANDARDS AND LIMITATIONS ALLEGED TO HAVE BEEN VIOLATED

a. Jolvand ECR are Discharging Stormwater Associated with Industrial Activity to
Waters of the United States Without a Permit.

The Clean Water Act prohibits the discharge of pollutants to the waters of the United States
except in accordance with a valid NPDES permit.'” Joly and ECR’s industrial activity at the
Facility have caused and continue to cause a “discharge of pollutants™ within the meaning ot 33
U.S.C. § 1362(12) and “'stormwater discharge associated with industrial activity” within the
meaning of 40 C.F.R. § 122.26(b)(14). from the Facility on at least each and every day that there
has been a measurable rain event of above 0.1 inches.'® There have been many such storm events
since 2012.

The Facility is generating pollutants from and through at least the following point sources: the
sand, gravel, timber, mulch. and various other material piles that are open to the elements: the
machines and equipment left outdoors: and the vehicles driving on and oft the Facility, while
additionally conveying pollutants through site grading. surf ace water channels, subsurface
hydrological connections, detention ponds. culverts, and other conveyances to the Quinebaug
River and other waters of the United States. The Quinebaug flows into the Atlantic Ocean, both
of' which are “waters of the United States,” as defined in 40 C.F.R. § 122.2, and therefore are
also “navigable waters,” as detined in Section 502(7) of the CWA. 33 U.S.C. § 1362(7). The
Facility is discharOin0 this industrial stormwater without the permit required under Section 402
of the Act, 33 U.S.C. § 1342

b. Jolv and ECR are Violating the Clean Water Act by Failing to Obtain Coverage
Under and Failing to Comply with the Requirements of the General Permit.

Joly and ECR are industrial dischargers with primary major SIC codes of 14 and 24 respectively.
which means that pursuant to Section 402(p) of the Act, 33 U.S.C. § 1342(p). Joly and ECR are
obligated to apply for coverage under the General Permit or individual NPDES permits for their
discharge of polluted stormwater and must comply at all times with the conditions of their
permits. By failing to apply for. obtain coverage under, and comply with the requirements of the
General Permit or an individual permit, Joly and ECR are violating CWA Sections 301(a),
402(a), 402(p), 33 U.S.C. §§ 131 1(a). 1342(a). 1342(p). 40 C.F.R. § 122.26(c)(1). and 40 C.F.R.

Y See 33 US.C. § 1311(a).

" EPA has determmed that precipitation greater than 0.1 inches in a 24-hour period constitutes a measurable
preuipitation event for the purposes of evaluating stormwater runoff associated with industrial activity. See, e¢.g., 40
C.F.R. § 122.26(c)(iME)6) (using 0.1 inches as the distinguishing threshold of a storm event).

-6-
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§122.26(e)(1)."” The primary General Permit requirements that the Joly and ECR have failed and
continue to fail to meet are detailed below.

1) Joly and ECR must submit a registration form to DEEP to be covered under the
General Permit.

To be eligible to discharge under the General Permit. Joly and ECR must file a registration form
with DEEP.2" To register. Joly and ECR are required. among other things. to include a
description of all stormwater discharges. including descriptions of: the convevances. outfalls or
channelized flows that run oft the site. the property and amount of impervious surfaces in square
feet or acres. the immediate surface water body or wetland to which the stormwater conveyance.
outfall and/or runott discharges. and the name of the watershed and nearest waterbody to which
the site discharges and its Water Quality Classification.”' Joly and ECR have failed to prepare
and file a registration form.™

2) Joly and ECR must develop and implement a Stormwater Pollution Prevention
Plan.

Joly and ECR must also prepare. make available. and implement a Stormwater Pollution
Prevention Plan ("SWPPP™) for the portion of the facility for which each operates in accordance
with schedules established in the General Permit.”* Among other things. the SWPPP must
include: a facility description. a general location map identifying the location of the facility and
all receiving waters to which stormwater discharges. information related to a company
stormwater pollution prevention team. a summary of potential pollutant sources. a description of
control measures. and schedules and procedures tfor implementation of control measures.

' Sections 301(a). 402(a). and 402(p) make it unlawftul for Joly and ECR to discharge stormwater associated with
industrial activity without obtaining and complying with the conditions ot a NPDES permit. 40 C.F.R. Sections
122.26(c)(1) and 122.26(e) 1) require Joly and ECR to apply for a NPDES permit that covers its discharge of
stormwater associated with industrial activity.

" See GENERAL PERMIT, supra note 2. at § 4 (specifying that the Clean Water Act requires coverage under and
compliance with a valid NPDES permit in order to lawfully discharge. and that submission of a registration form to
DEEP is required in order to obtain coverage under the General Permit). CLF does not concede that all of the
activities conducted at the Facility are necessarily eligible for coverage. For example, if the Facility is discharging
process wastewater, such as wash water. or has any other non-stormwater discharge containing pollutants which is
not authorized by the General Permit. then an individual NPDES permit is required. and the failure to obtain and
comply with an individual NPDES permit for such discharges also constitutes as a violation of 33 U.S.C. §§

131 1a). 1342(p).

2 See id at § 4(CH2NF).

> A thorough search of EPA s Enforcement & Compliance History Online ("ECHO™) database. and DEEP’s
database. reveals that no registration form has been submitted for the Facility. See U.S. Envtl. Prot. Agency. ENF'T
& COMPLIANCE HISTORY ONLINE. echo.epa.gov (last visited Nov. 29. 2017): Gen. Permit Registration for the
Discharge of Stormvater Associated vwith Indus. Activiny, CONN, DEP'T OF ENERGY & ENVTL. PROT .,
http//www.depdata.ct.gov/permit/Industrial_Stormwater Reg Report.pdf.

=3 See GENERAL PERMIT, supra note 2. at § 5(c).

7
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monitoring and inspections. as well as certain additional requirements specific to sand and gravel
facilities.” Joly and ECR have failed to develop, make available. and implement a compliant
SWPPP .2

3) Joly and ECR must implement control measures and Best Management Practices.

Facilities that become authorized to discharge stormwater under the General Permit must operate
in accordance with mandatory general and sector-specific control measures called Best
Management Practices ("BMPs™) in order to minimize the discharge of pollutants from the
Facility.”® These BMPs include. but are not limited to: minimizing exposure of stormwater to
certain materials. for example by means of a permanent roof or cover:>’ managing stormwater
runoff, for example through implementing measures such as diverting uncontaminated run-on to
avoid areas that may contribute to pollutants. or through collection and reuse or treatment
measures;>® preventative maintenance and testing:>” spill prevention and response procedures:*
sediment and erosion control:*' dust suppression:** and run-on diversion.*’

4) Joly and ECR must conduct routine site inspections.

Facilities that become authorized to discharge under the General Permit must conduct routine
comprehensive inspections of areas where industrial materials or activities are exposed to
precipitation and must ensure that all stormwater control measures comply with the SWPPP **
There are two different kinds of inspections required by the General Permit. At least twice a
year, qualified personnel must visually inspect material handling areas and other potential
sources of pollution. and prepare a report summarizing the details and results of the inspection.®
In addition, Joly and ECR must also ensure that qualified personnel conduct monthly visual
inspections of equipment and specific sensitive areas of the site.** Moreover, the Facility must
also observe structural stormwater management measures, erosion control measures, control
measures and other structural pollution prevention measures, as well as any equipment needed to

4 See id at § S(f(2)(Sector B).

 See supra note 22. A thorough search of the EPA’s and DEEP’s records reveals that as of the date of this Notice.
no SWPPP has been prepared or submitted for the Facility as part of the Registration for permit coverage. On
information and belief, no SWPPP exists.

** See GENERAL PERMIT, supra note 2, at §§ 5(b), 5(f) (detailing both general BMPs and sector-specific BMPs).
T Id at §§ 5(bY3). S(c)2)D)(ii) (requiring an inventory of exposed materials).

3 Id at § 5(b)(7).

2 1d at § 5(bX8).

W 1d at § 5(bX9).

Hld at § S(NERYB)G).

“Id at § S(DH2)B) ).

BId§ S(O2)H(B)i).

HId at § 5(d).

¥ Id at § S(d)(1).

I at § 5(d)(2).
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implement the SWPP. to ensure they are implemented and maintained properly.’” The schedule
of these inspections as well as the records and reports resulting from these inspections must be
included in the SWPPP.** On information and belief. Joly and ECR have failed to conduct the
required routine inspections.

5) Joly and ECR must comply with monitoring requirements.

Facilities authorized under the General Permit must collect and analyze stormwater samples.
document monitoring activities. and submit reports to DEEP.?” The General Permit requires that
all covered facilities conduct multiple types of analytical monitoring. and DEEP may require
additional individualized monitoring as well.* In particular. because the Quinebaug River and
downstream receiving waters are “impaired waters” under 33 U.S.C. § 1313(d). Joly and ECR
must monitor for all pollutants for which the Quinebaug River is impaired.*!

Samples must be collected from any discharge resulting from a storm event that occurs at least
72 hours after any previous storm event generating a stormwater discharge. and must be taken
during the same storm event. if feasible.’> These samples must be tested for pollution according
to the methods prescribed in 40 C.F.R. § 136. unless otherwise specified in the General Permit.*’
On information and belief. Joly and ECR have failed to conduct the required monitoring and
testing under the General Permit and have failed to submit the required monitoring reports to
DEEP.

6) Joly and ECR discharge into impaired waters, therefore Joly and ECR must meet
certain criteria.

The Quinebaug River and downstream receiving waters are impaired. as defined by the General
Permit.* Industrial activities that discharge to impaired waters. such as those conducted by Joly
and ECR. are required to meet certain criteria identified in the General Permit.*” Joly and ECR
have discharged and continues to discharge into an impaired water without an established Total
Maximum Daily Load ("TMDL") and have failed to comply with the requirements of Section

T ld at § Sedy(l).

W d at § 5(d).

" Id at § 5(e), (h).

¥ ld . at§ Ste).

U Id at § S(e)1)(D).

HId at § 5(e)2HA).

P Id at § 5(e)2)DXi): see also 40 C.F.R. § 136. This does not include acute toxicity biomonitoring tests. as stated
in the GENERAL PERMIT § S(e 20 D)ii).

* See GENERAL PERMIT, supra note 2. at § 2 (defining “Impaired waters” as “those surface waters of the state
designated by the commissioner as impaired pursuant to Section 303(d) of the Clean Water Act and as identified in
the most recent State of Connecticut Integrated Water Quality Report™).

¥ 1d at § 3(g).
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5(c)(5) and 5(e)(1)(D) of the General Permit.** These criteria can apply even if the discharge is
to receiving waters that are not specifically identified as impaired waters on a Section 303(d) list,
where DEEP determines that the discharge is not controlled as necessary to meet water quality
standards in a downstream water segment.

7) Joly and ECR must comply with reporting and record keeping requirements.

Joly and ECR must maintain and submit to DEEP any and all required monitoring data.*’
Required monitoring data includes: stormwater monitoring reports (SMR) identifying all
discharges:*® inspection reports. summarizing the scope and description of the inspections, as
well as major observations, actions taken and updates made to the SWPPP:*’ semiannual
benchmark monitoring reports:™ an Exceedance Report that must be submitted to DEEP if any
of the follow-up monitoring shows any exceedance of a numeric effluent limit:’' and any other
required reports under the General Permit.

For each measurement or sample taken pursuant to the requirements of the General Permit, Joly
and ECR must maintain records that include: the place, date, and time of sampling and the time
the discharge started; the person(s) collecting the samples: the dates and times the analyses were
initiated: the person(s) or laboratory that performed the analyses: the analytical techniques or
methods used: and the results of all analyses.*? All records and information resulting from the
monitoring activities required by the General Permit, including all records of analyses performed
and calibration and maintenance of instrumentation, must be retained for a minimum of five
years following the expiration of the General Permit.>* Moreover, Joly and ECR have a duty to
correct and report any violations immediately upon learning of such a violation(s).™ On
information and belief, Joly and ECR have failed to maintain the required records and failed to
submit all required monitoring data and reports.

8) Joly must comply with additional requirements located in Section 5(f)(2)(Sector B)
of the General Permit.

As noted above, the General Permit contains various requirements that are specific to Non-
metallic Mines and Quarries. These requirements—many of which are listed above—are detailed

o qd at§ S(g)l).

T 1d at § 5(h)(3).

Id at § S(e)}2)A)

¥ 1d. at § 5(d) l)(B)
1 at § S(e)( I HB

SUId at § S(e)(1)(F) (u)A
“Id. at § S(h)(1)(A).

B 1d at § 5(h)(2)

S 1d at § 6(b).

-10-
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in Section S(H2)(Sector B) of the General Permit. On information and belief, Joly has failed to
comply with the additional requirements of this Section of the General Permit.””

9) Joly and ECR must comply with the General Permit Sections 5(a) and 5(i):

In addition. Joly and ECR must assure that any activities authorized under the General Permit are
conducted in accordance with the following conditions under General Permit Section 5(a):

General Permit Section 5(a)(3): There shall be no distinctly visible floating scum. oil or
other matter contained in the stormwater discharge. Excluded from this are naturally
occurring substances such as leaves and twigs provided no person has placed such
substances in or near the discharge.

General Permit Section 5(a)(4): The stormwater discharge shall not result in pollution
due to acute or chronic toxicity to aquatic and marine life. impair the biological integrity
of aquatic or marine ecosystems. or result in an unacceptable risk to human health.
General Permit Section 3(a)(5): The stormwater discharge shall not cause or contribute
to an exceedance of the applicable Water Quality Standards in the receiving water.
General Permit Section 5(a)(6): Any new stormwater discharge to high quality waters (as
defined in the Water Quality Standards) shall be discharged in accordance with the
Connecticut Anti-Degradation Implementation Policy in the Water Quality Standards
manual.

On information and belief. Joly and ECR have failed to comply with these requirements.

Moreover. in Section 5(i) of the General Permit. DEEP incorporated by reference certain state
regulations that set forth the duties of lawful NPDES permit holders. On information and belief.
Joly and ECR are also violating these obligations. These duties include:

36

complying with all terms and conditions of a NPDES permit:
properly operating and maintaining facilities and systems for wastewater collection.
storage. treatment and control:*’

using approved methods for disposal of any screenings. sludges, chemicals and oils and
any solid or liquid wastes resulting from wastewater treatment: *®

FId at § S(N2)A)-(C)(detailing Additional Requirements for Authorization, Additional Control Measures. and
Additional Plan Requirements for Sector B Industries).

** See State of Conn. Dep’t of Envtl. Prot.. CONN. AGENCIES REGS. 22a-430-3 (e} (2015).
https://eregulations.ct.gov/eRegsPortal/Browse/RCSA?id=Title®52022a22a-430/22a-430-3/22a-430-3 (incorporated
into the General Permit in Section 5(i)(1).

T Id. at ().

S Id at (g).
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e maintaining practices. procedures and facilities designed to prevent. minimize and control
spills, leaks or such other unplanned releases of all toxic or hazardous substances and any
other substances as the commissioner deems necessary to prevent pollution of the waters
of the state;* and

o taking all reasonable steps to minimize or prevent any discharge in violation of the permit
or any discharge which has a reasonable likelithood of adversely affecting human health
or the environment.””

In sum. Joly and ECR’s discharge of stormwater associated with industrial activities without a
permit and Joly and ECR s failure to apply for. obtain coverage under. and comply with the
above-listed conditions of the General Permit—or an individual NPDES permit—constitute
violations of the General Permit and of Sections 301(a) and 402(p) ot the Clean Water Act. 33
U.S.C. §§ 1311(a), 1342(p).

DATES OF VIOLATION

Each day on which Joly and ECR operate the Facility without permit coverage or discharge
stormwater and/or process wastewater without a permit from the Facility is a separate and
distinct violation ot Sections 301(a) and 402(p)(2)(B) of the CWA, 33 U.S.C. §§ 1311(a) and
1342(p)(2)(B).

Joly and ECR have discharged stormwater without a permit in violation of Section 301(a) of the
CWA, 33 US.C.§ [311(a). on every day on which there has been a measurable precipitation
event since the commencement of Joly and ECRs operations at the Facility. respectively, or Oct.
1, 1992 (whichever is later). Each day on which Joly and ECR operate the Facility or discharge
process water from the Facility without a permit is a separate and distinct violation of Section
301(a) ofthe CWA, 33 US.C. § 1311(a).

Every day, since at least 2012, on which Joly and ECR have failed and continue to fail to apply
for, obtain coverage. and comply with the requirements of the General Permit for the Discharge
of Stormwater Associated with Industrial Activity issued by DEEP is a violation of Section
402(p)(3)(A) and (p)(4)(A) of the CWA, 33 U.S.C. § 1342(p)(3)(A). (4)(A). These days of
violation have continued consecutively since October 1, 1992, when Connecticut’s first general
permit for the discharge of stormwater associated with industrial activity came into effect, or the
commencement of Joly and ECR"s operation at the Facility., whichever is later.

These violations are ongoing and continuous. and barring a change in the stormwater
management controls at the Facility and full compliance with the permitting requirements of the
Clean Water Act, these violations will continue indefinitely.

 Id. at (p).
“Id at (h).
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RELIEF REQUESTED

Joly and ECR are individually liable for the above-described violations occurring prior to the
date of this letter. and for every day that these violations continue. Pursuant to Section 309(d) of
the Act. 33 U.S.C. § 1319(d). and the Adjustment of Civil Monetary Penalties for Inflation. 40
C.F.R.§§ 19.2. 19.4. each separate violation of the Act subjects Joly and ECR to a penalty of up
to $37.500 per day per day per violation for all Clean Water Act violations occurring between
January 12, 2009 and November 2. 2015: and up to $53. 484 per day per violation for all Clean
Water Act violations occurring after November 2. 20135 and assessed on or after January 15.
2018.5" CLF will seek the full penalties allowed by law.

[n addition to civil penalties. CLF will seek declaratory reliet and injunctive relief to prevent
further violations of the Clean Water Act pursuant to Sections 505(a) and (d). 33 U.S.C.

§§ 1365(a). (d). and such other relief as permitted by law. CLF will seek an order from the Court
requiring Joly and ECR to correct all identified violations through direct implementation of
control measures and demonstration of full regulatory compliance.

Lastly. pursuant to Section 505(d) of the Act. 33 U.S.C. § 1365(d). CLF will seek recovery of
costs and fees associated with this matter.

CONCLUSION

During the 60-day notice period. CLF is willing to discuss effective remedies for the violations
noted in this letter that may avoid the necessity of further litigation. If you wish to pursue such
discussions, please have your attorney contact Caitlin Peale Sloan within the next 20 days so that
negotiations may be completed betore the end of the 60-day notice period. We do not intend to
delay the filing of a complaint in federal court if discussions are continuing at the conclusion of
the 60 days.

“ See 33 US.C.$§ 1319(d). 1365(a); 40 CF.R.§§ 19.1-19.4,
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Sincerely.
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Caitlin Peale Sloan, Esq.
Staff Attorney

Conservation Law Foundation
62 Summer Street

Boston, MA 02110
617-850-1770

CC:

Andrew Wheeler

Acting Administrator
Environmental Protection Agency
Ariel Rios Building

1200 Pennsylvania Avenue. N.W.
Washington, DC 20460

Alexandra Dapolito Dunn

Regional Administrator

Environmental Protection Agency. Region |
5 Post Office Square - Suite 100

Boston, MA 02109

Rob Klee, Commissioner

Connecticut Department of Energy & Environmental Protection
79 Elm Street

Hartford. CT 06106-5127

Citizen Suit Coordinator

Environment and Natural Resources Division
Law and Policy Section

P.O. Box 7415

Ben Franklin Station

Washington, DC 20044-07415
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